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Internal Revenue Service

Instructions for Form 5330

(Revised March 1979)

Return of Initial Excise Taxes Related
to Pension and Profit-Sharing Plans
(Section references are to the Internal Revenue Code of 1954 unless otherwise specified)
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General Information

Who Must File.—A Form 5330 must be
filed by:

(1) any empioyer who fails to meet the
minimum funding standards under sec-
tion 412 (for liability for tax in case of an
employer who is party to a collective
bargaining agreement see section 413
(b)(6)): or :

(2) any individual with respect to
whom there has been made an excess
contribution to a 403(b)(7)(A) custodial
account and which excess has not been
eliminated ag sgecified in section 4973
(€)(2)(A) and (B); or

(3) any disqualified p:rson who par-
ticipates in a prohibited transaction
(other than a fiduciary acting only as such
or an individual (or his beneficiary) who
engages in a prohibited transaction with
respect to his individual retirement ac-
count) for eacn taxable year or part
thereof in the ‘‘taxable period’* applicable
to such prohibited transaction; or

(4) any self-employed individual or
partnership who has made excess con-
tributions tc their Keogh {H.R. 10) pen-
sion or profit-sharing plan.

This return provides a means for
determining the tax imposed under sec-
tion 4971 on an empioyer upon the
failure to meet the minimum funding
standards of section 412, under section
4973(a)(2) on an individual making an
excess contribution to section 403(b)
(7)(A) custodial accounts, under section
4972 on seif-employed individuals mak-
ing excess contributions to their Keogh
(H.R. 10) plans and under section 4975
(a) on a disqualified person participat-
ing in prohibited transactions occurring
after December 31, 1974. In addition
section 2003(c)(1)(B) of the Employee
Retirement Income Security Act of 1974
(hereinafter referred to as ERISA) allows
disqualified persons to elect to have sec-:
tion 4975 apply to certain pre-Jan-
uary 1, 1975, transactions to avoid loss
of exempt status by the trust.

The payment of tax and filing of Form
5330 is required for each year in which
you fail to meet the minimum funding
standards under section 412 or con-
tribute an excess amount to your 403(b)

(7)(A) custodial account or your Keogh
(H.R. 10} plan. The payment of tax and
filing of Form 5330 is also required for
each year (or part thereof) in the *‘taxable
period” applicable to a prohibited trans-
action. Generally the “'taxable period'’ be-
gins with the date of the prohibited trans-
action and ends with the earlier of: (i) the
date correction is completed or (ii) the
date of mailing of a notice of deficiency.

Definitions

A. Plan.—For purposes of these defi-
nitions, the term *'plan’ means a trust
described in section 401(a) which forms
part of a plan, or a plan described in sec-
tion 403(a) or 405(a), which trust or plan
is exempt from tax under section 501(a),
an individual retirement account de-
scribed in section 408(a), an individual
retirement annuity described in section
408(b) or a retirement bond described
in section 409. For purposes of the tax
on minimum funding deficiencies and
prohibited transactions, a trust, plan, ac-
count, annuity, or a bond which, at any
time, has been determined by the Internal
Revenue Service to be a trust, olan, ac-
count, annuity or bond as described in
the preceding sentence is a plan subject
to these taxes.

B. Disqualified Person.—A *‘disquali-
fied person’ is any person who is:

(1) a fiduciary;

(2) a person providing services to the
plan;

(3) an employer any of whose em-
ployees are covered by the plan;

(4) an employee organization any of
whose members are covered by the plan;

(5) an owner, direct or indirect, of
509 or more of—{a) the combined
voting power of all classes of stock en-
titled to vote or the total value of shares
of all classes of stock of a corporation,
(b) the capital interest or the profits in-
terest of a partnership, or (c) the bene-
ticial interest of a trust or unincorporated
enterprise, which is an employer or an
employee organization described in (3)
or (4);

(6) a member of the family of any in-
dividual described in (1), (2), (3), or (5)
(member of a family is the spouse, ances-

tor, lineal descendant, and any spouse of
a lineal descendant);

(7) a corporation, partnership, or trust
or estate of which (or in which) 509 or
more of the interest described in (5)(a),
(b), and (c) is owned directly or indi-
ractly, or held by persons described in
(1), (2), (3). (4), or (5);

(8) an officer, director \or an indi- .
vidual having powers or responsibilities
similar to those of officers or directors), a
109% or more shareholder, or highly com-
pensated employee (earning 109% or
more of the yearly wages of an employer)
of a person described in (3), (4), (5), or
(7); or

(9) a 10% or more (in capital or
profits) partner or joint venturer of a per-
son described in (3), (4), (5). cr (7).

C. Prohibited Transaction.—Means
any direct or indirect:

(1) (a) sale or exchange, or leasing,
of any property between a
plan and a disqualified per-
son;
transfer of real or personal
property by a disqualified pers
son to a plan where the prop-
erty is subject to a mortgage
+ or similar lien placed on the
property by the disqualified
person within 10 vears prior
to the transfer cr the property
transferred is subject to a
mortgage or similar lien
which the plan assumes;

(2) lending of money cor other exten-
sion of credit between a plan and a dis-
qualified person;

(3) furnishing of goods, services, or
facilities between a plar and a disquali-
fied person;

(4) trausfer to, or use by or for the
benefit of, a disqualified person of income
or assets of a plan;

(5) act by a disqualified person who is
a fiduciary whereby he deals with the in-
come or assets of a plan in his own in-
terest or for his own account; or

(6) receipt of any consideration for his
own personal account by any disqualified
person who is a fiduciary from any party
dealing with the plan in connection with
a transaction involving the income or
assets of the plan.

(b)

D. Exemptions.—The prohibitions pro-
vided inn C above shall not apply to:

(1) anyloan made by the plan to a dis-
qualified person who is a participant or
beneficiary of the plan if such loan—(a)
is available to all such participants or
beneficiaries on a reasonabiy equivalent
bzsis, (b) is not made available to highly
compensated employees, officers, or
sharehelders in an amount greater than
the amount made availabie to other em-
ployees, (c) is made in accordance with
specific provisions regarding such [oans



set forth in the plan, (d) bears a reason-
able rate of interest, and (@) is adequately
secured;

(2) any contract, or reasonable ar-
rangement, made with a disqualified per-
son for office space, or legal, accounting,
or other services necessary for the estab-
lishment or operation of the plan, if no
more than reasonable ccmpensation is
paid therefor;

(3) any loan to a leveraged employee
stock ownership plan (as defined in sec-
tion 4975(e)(7)), if—(a) such loan is pri-
marily for the benefit of participants and
beneficiaries of the plan, and (b) such
loan is at a reasonable rate of interest,
and any collateral which is given to a
disqualified person by the plan consists
only of qualifying employer securities
(as defined in section 4975(e)(8));

(4) the investment of all or part of a
plan’s assets in deposits which bear a
reasonable interest rate in a bank or sim-
ilar financial institution supervised by the
United States or a State, if such bank or
other institution is a fiduciary of such
plan and if—(2, the plan covers onlv em-
ployees of sucn bank or other institution
and emple,zcs of affiliates of such bank
or other .nstitution, or (b) sygh invest-
ment i< expressly authorized by a provi-
sion of the plan or by a fiduciary (other
than such bank or institution or affiliates
thereof) who is expressly empowered by
the plan to so instruct the trustee with
respect to such investments;

(5) any contract for life insurance,
health insurance, or annuities with one or
more insurers which are qualified to do
business in a State if the plan pays no
more than adequate zonsideration, and if
each such insurer or insurers is-— (a) the
employer maintaining the plan, or (b) a
disqualified person which is wholly owned
(directly or indirectly) by the employer
establishing the plan, or by any person
which is a disqualified person with re-
spect to the plan, but only if the total
premiums and annuity considerations
written by such insurers for life insur-
ance, health insurance, or annuities for
all plans {anc their employers) with re-
spect to which such insurers are disquali-
fied persons (not including premiums or
annuity considerations written by the em-
ployer maintaining the plan) do not ex-
ceed 5 percent of the total premiums and
annuity considerations written for all lines
of insurance in that year by such in-
surers (not including premiums or an-
nuity considerations written by the em-
ployer maintaining the plan);

(6) the provision of any ancillary serv-
ice by a bank ur similar financial institu-
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tion supervised by the United States or a
State, if such service is provided at not
more than reasonable compensation, if
such bank or other institution is a fidu-
ciary of such plan, and if—(a) such bank
or similar financial institution has
adopted adequate internal safeguards
which assure that the provision of such
ancillary service is consistent with sound
banking and financial practice, as deter-
mined by Federal or State supervisory au-
thority, and (b) the extent to which such
ancillary service is provided is subject to
specific guidelines Issued by such bank
or similar financial institution (as deter-
mined by the Secretary or his delegate
after consultation with Federal znd State
supervisory authority), and under such
guidelines the bank or similar financial
institution does nct provide such ancil-
lary service—(i) in an excessive or un-
reasonable manner, and (ii) in a manner
that would be inconsistent with the best
interests of participants and beneficiaries
of employee benefit plans;

(7) the exercise of a privilege to con-
vert securities, to the extent provided in
regulations of the Secretary or his dele-
gate, but only if the plan receives no less
than adequate consideration pursuant to
such conversion;

(8) any transaction between a plan and
a common or collective trust fund or
pooled investment fund maintained by
a disqualified person which is a bank or
trust company supervised by a State or
Federal agency or between a plan and a
pooled investment fund of an insurance
company quaiified to do business in a
State if—(a) the transaction is a sale or
nryrchase of an interest in the fund, (b)
the bank, trust company, or insurance
company receives not more than reason-
able compensation, and (c) such trans-
action is expressly permitted by the in-
strument under which the plan is main-
tained, or by a fiduciary (other than the
bank, trust company, or insurance com-
pany, or an affiliate thereof) who has au-
thority to manage and control the assets
of the plan;

(9) receipt by a disqualified person ot
any benefit to which he may be entitled as
a participant or beneficiary in the plan,
so long as the benefit is computed and
paid on a basis which is consistent with
the terms of the plan as applied to all
other participants and teneficiaries;

(10) receipt by a disqualified person of
any reasonabie compansation for services
rendered, or for the reimbursement of ex-
penses properly and actually incurred, in
the performance of his duties with the
plan, but no person so serving who al-
ready receives full-time pay from an em-
ployer or an association of employers,
whose employees are participants in the
plan or from an employee organization

whose members are participants in such
plan shall receive compensation from
such fund, except for reimbursement of
expenses properly and actually incurred;

(11) service by a disqualified person
as a fiduciary in addition to being an offi-
cer, employee, agent, or other representa-
tive of a disqualified person;

(12) the making by a fiduciary of a dis-
tribution of the assets of the trust in ac-
cordance with the terms of the plan if
such assets are distributed in the same
manner as provided under section 4044
of title IV of ERISA (relating to allocation
of assets); or

(13) any transaction which is exempt
from section 406 of such Act by reason
of section 408(e) of such Act (or which
would be so exempt if such section 406
applied to such transaction).

The preceding exemptions (other than
paragraphs (9) and (12)) shali not apply
to any transaction with respect to a trust
described in section 401(a) which is part
of a plan providing contributions or bene-
fits for employees some or all of whom are
owner-employees (as defined in section
401(c)(3)) in which a plan directly or in-
directly lends any part of the corpus or in-
come of the plan to, pay$ any compensa-
tion for personal services rendered to the
plan to, or acquires for the plan any p.op-
erty from or sells any property to, any
such owner-employee, a member of the
family (as defined in section 267(c)(4))
of any such owner-employee, or a cor-
poration controlled by any such owner-
employee through the ownership, directly
or indirectly, of 50 percent or more of the
total combined voting power of all classes
of stock entitled to vote or 50 percent or
more of the total value of shares of all
classes of stock of the corporation. For
purposes of the preceding sentence, a
shareholder-employee (as defined in sec-
tion 1379), a participant or beneficiary of
an individual retirement account, individ-
val retirement annuity, or an individual
retirement bond (as defined in section
408 or 409), and an employer or associa-
tion of employees which establishes such
an account or annuity under section 408
(c) shall be deemed to be an owner-em-
ployee. In addition, section 2003(c)(2) of
ERISA contains rules which delay the ap-
plication of section 4975 for certain ar-
rangements in effect on June 30, 1974,
Furthermore, the Internal Revenue Serv-
ice pursuant to section 4975(c)(2), ex-
empted certain other transactions or
classes of transactions.
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General Instructions
A. When and Where to File.—

(1) For taxes due other than tax result-
ing from an election to be taxed under
section 2003(c)(1)(B) of ERISA, this re-



turn is to be filed on or before the last
day of the seventh month after the end of
the taxable year of the employer or other
person who must file this return. How-
ever, you may be granted an extension of
time to file this return if the request is
made in writing on or before the due date
for filing this return. Form 5553, Appli-
cation for Extension of Time to File Cer-
tain Employee Plan Returns, may be used
to request this extension. Such extension
shall not exceed six months.

(2) For tax due resulting from an elec-
tion to be taxed under section 2003(c)
(1)(B) of ERISA, this return is to be filed
prior to 120 days after the date of noti-
fication, pursuant to section 1.503(a)-
1(c) of the income tax regulations, that
the trust shall not be exempt from taxa-
tion under section 501(a) because it en-
gaged in a pre-1975 prohibited transac-
tion.

Note: !f you have elected an extension
of time to make contributions to your
plan under section 412(c)(10) and such
extension is (o 3 date later than the due
date for filing this Form 5330, then you
are automatically granted an extension
of time to the same date for filing Form
5330 and paying ithe 5% tax on the
funding deficiency.

This return should be filed with the In-
ternal Revenue Service Center where you
filed your income tax return.

B. Name, Address, eic.-—The name of
the employer or the name of the individ-
ual on whom the tax is imposed should
appear on the line designated on page 1.
if an employer is filing this return the em-
ployer's identification aumber should be
entered to the right of the name in the
space indicated. If an individual (other
than a sole-proprietor filing as an em-
ployer) is filing this return the individ-
val’s social security number should be
entered to the right of the name in the
space indicated.

C. Signature of Preparer.—If somecne
fiils out your relurn and does not charge
you, that persor, should not sign your re-
turn. For example, your regular, full time
employee or your partner in business
aoes not have to sign. (This list is not ail
inclusive.)

Generally, anyone who is paid to pre-
pare your tax return must sign your re-
turn and fill in the other blanks in the
Paid Preparer Information area of your
return.

Reminders

Penalties and Interest

A. Interest.—Interest will be charged
on taxes not paid on or before their due
date, even if an extension of time to file is
granted.

B. Late Filing of Return.—The law pro-

vides a penalty of from 5 percent to 25
percent of the tax due for filing late un-

less you can show reasonable cause for
the delay. If you file a return late, attach
an explanation to your return.

C. Late Payment of Tax.—The penalty
for not paying tax when due is 15 of 1
percent of the unpaid amount for each
month or part of a month it remains un-
paid. The maximum penalty is 25 percent
of the unpaid amount. The penalty ap-
plies to any unpaid tax shown on a return,
it also applies to any additional tax shown
on a bill if it is not paid within 10 days
from the date of the bill. This penalty is
in addition to the applicable interest
charge on late payments.

L o o o e o g

Specmc Instructions
Part |

If your plan has an accumulated fund-
ing deficiency as defined in section 412
complete lines 1 and 3. Complete line 2
only if the alternative minimum funding
standard account is used. (See Schedule
B (Form 5500) and Form 5500, Form
5500-C or Form 5500-K, whichever is
applicable.)

Part Il

Line 5.—The amount excludable for
your taxabie year is the lesser of:

(a) The exclusion allowance which is
the excess of: (i) 209 of your compci-
sation includible in gross income (do
not include any amount contributed by
your employer for your annuity) from
your employer, multiplied by the number
of years of service as or the end of your
taxable year for which you are computing
this exclusion allowance over, (ii) the ag-
gregate of the amounts which have been
contributed by your employer and ex-
cludable from your gross income in prior
years; or

(b) The annual employer contribution
limitation. Since most tax-sheltered an-
nuities are defined contribution plans the
limitation is the lesser of:

(1) $25,000 (subject to adjustment
annually to consider increases in
the cost-of-living) or;

(2) 259, of the employee's compen-
sation for the year.

For defined benefit plans see sectuon

415(b).

If you are an employee of an educa-
tional institution, hospital or home health
service agency, you may elect alternative
limitations under section 415(c)(4)(A),
(B) or (C).

Part i

Note: S~-lon 141.4975-13 of the
Temporary Excise Tax Regulations pro-
vides that, until superseded by perma-
nent regulations under sections 4975(f)
(2), (4), (5) and (6), the definitions of
‘taxable period,” ‘amount involved,"”
*‘correction” and ‘'correction period”
found in section 53.4941(e)-1 of the
Foundation Excise Tax Regulations will
be controlling.

Line 13(a), Column a.—List all prec-
hibited transactions that took place dur-
ing the current taxable year as well as
all protibited transactions that took
place in prior taxable years and remained
uncorrected on any day of the current
taxable year.

Column ¢.—Amount .nvolved in pro-.
hibited transaction.—The ‘‘amount in-
volved'” with respect to a prohibited trans.
action means the greater of the amount
of money and fair market value of the
other property given or the amount of
money and the fair market value of the
other property received except that, in the
case of services described in (2) and (10)
of the list of exemptions the amount in.
volved shall be only the excess compen-
sation. Fair market value shall be deter-
mined as of the date on which the pro-.
hibited transaction occurs. Whero the use
of money or other property is involved,
the amount involved shall be the greater
of the amount paid for such use or the
fair market value of such use for the pe-
riod for which the money or other prop-
erty is used. Further, transactions involv-
ing the use of money or other pruperty
will be treated as giving rise to a prohib-
ited transaction occurring on the date of
the actual transaction plus a new prohib-.

<itgd transaction on the first day of each
succeeding taxable year or portion of a
succeeding taxable year wiich is within
the ‘‘taxable period.”” The ‘‘taxable pe-
riod" is the period of time beginning with
the date of the prohibited transaction and
ending with the earlier of: (i) the date cor-
rection is completed or (ii) the date of
mailing of a notice of deficiency. See in-
struction for line 20 as to the definition
of ‘‘correction."

Example: Disqualified person borrows
money from a plan. The fair market value
and actual interest on the loan is $1,000
per month. The loan was made on July 1,
1976, and repaid on December 31, 1977,
(date correction is completed). The dis-
qualified person’s taxable year is the cal-
endar year. From the above facts the
‘“‘taxable period'’ for the first prohibited
transaction rurs from July 1, 1976,
through December 31, 1977. The *‘tax.
able period’ for the second prohibited
transaction runs from January 1, 1977,
through December 31, 1977. The Form
5330 must be filed for the taxable years
1976 and 1977. The amount involved to
be reported on the Form 5330 filed for
the taxable year 1976, is $6,000 (6
months X $1,000). The amount involved
for the Form 5330 filed for the taxatle
year 1977 is $6,000 for the first prohib-
ited transaction which occurred on July 1,
1976, and $12,000 (12 months X
$1,000) for the second prohibited trans.
action which is deemed to have oc-
curred on January 1, 1977. Therefore,
item 13 of Form 5330 would be com-
pleted in the following manner:
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